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Department of Defense Directive GC,Dofl

SUBJECT: Status of Forces Policies and Information

References: (a) DoD Directive 5525.1, subject as above,
January 20, 1966 (hereby canceled)

(b) Title 10, United States Code, Section 1037
(c) DoD Directive 5122.5, "Assistant Secretary

of Defense (Public Affairs)," July 10, 1961
(d) DoD Directive 5400.7, "Availability to the

Public of Department of Defense Information,"
February 14, 1975

(e) DoD Directive 5400.11, "Personal Privacy and
Rights of Individuals Regarding Their Personal
Records," August 4, 1975

A. REISSUANCE AND PURPOSE

This Directive reissues reference (a); establishes DoD
policy and procedures on trial by foreign courts and treat-
ment in foreign prisons of United States military personnel,
nationals of the United States serving with, employed by, or
accompanying the Armed Forces of the United States, and the
dependents of both (hereafter referred to as United States
"personnel); and provides uniform reporting on the exercise of
foreign criminal jurisdiction.

B. APPLICABILITY

The provisions of this Directive apply to the Office of the
Secretary of Defense, the Military Departments, and the Unified
and Specified Commands. As used herein, the term "Military Ser-
vices" refers to the Army, Navy, Air Force, and Marine Corps.

C. POLICY

It is the policy of the Department of Defense to protect,
to the maximum extent possible, the rights of United States
personnel who may be subject to criminal trial by foreign courts
and imprisonment in foreign prisons.
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D. PROCEDURES AND RESPONSIBILITIES

1. Application of Senate Resolution on Status of Forces. This
Directive implements the Senate Resolution accompanying the Senate's
consent to ratification of the North Atlantic Treaty (NATO) Status of
Forces Agreement (enclosure 1). Although the Senate Resolution applies
only to countries where the NATO Status of Forces Agreement is in
effect, the same procedures for safeguarding the interests of United
States personnel subject to foreign jurisdiction shall be applied in-
sofar as practicable in overseas areas where United States forces are
regularly stationed.

2. Orientation of Personnel. The Military Services shall issue
uniform regulations establishing an information and education policy on
the laws and customs of the host country for personnel assigned to for-
eign areas.

3. Designated Commanding Officer. Formal invocation of the Senate
Resolution procedure shall be the responsibility of a single military
commander in each foreign country where United States forces are sta-
tioned. Attache personnel and other military personnel serving under a
chief of a diplomatic mission shall not be considered United States
forces in this Directive.

a. In the geographical areas for which a unified command
exists, the commander shall designate within each country tile "Com-
manding Officer" referred to in the Senate Resolution (enclosure 1).

b. In areas where a unified command does not exist, a command-
ing officer in each country shall be nominated by the Military Depart-
ments. These recommendations shall be forwarded by the Judge Advocate
General of the Army to the Secretary of Defense, for implementation
through the Office of the Assistant Secretary of Defense (International
Security Affairs). In designating the commanding officer t- act for all
the Military Departments, consideration must le given to tne availa-
bility of legal officers and readiness of access to the seat of the
foreign government. Such an officer may also be appointed by the Mili-
tary Departments for countries where no United States forces are regula-
ly stationed.

4. Country Law Studies

a. For each foreign country where United States forces are sub-
ject to the criminal jurisdiction of foreign authorities, the designated
commanding officer for such country shall make and maintain a current
study of the laws and legal procedures in effect. Studies of the laws
of other countries shall be made when directed. This study shall be a
general examination of the substantive and procedural criminal law of
the foreign country, and shall contain a comparison thereof with the
procedural safeguards of a fair trial in the State courts of the United
States.
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b. Copies of these studies shall be forwarded by the designated
commanding officer to each of the Judge Advocates General of the Mili-
tary Services. Principal emphasis is to be placed on those safeguards
that are of such a fundamental nature as to be guaranteed by the Con-
stitution of the United States in all criminal trials in State courts of
the United States. See enclosure 2 for enumeration of safeguards con-
sidered important. These country law studies shall be subject to a
continuing review. Whenever there is a significant change in any
country's criminal law, the change shall be forwarded by the designated
commanding officer to each of the Military Service's Judge Advocates
General.

5. Waivers of Local Jurisdiction i-Military Personnel

a. In cases where it appears probable that release of jurisdic-
tion over United States military personnel will not be obtained and the
accused may not obtain a fair trial, the commander exercising general
court-martial jurisdiction over the accused shall communicate directly
with the designated commanding officer, report the full facts of the
case, and supply a recommendation.

b. The designated commanding officer shall determine, in the
light of legal procedures in effect in that country, whether there is
danger that the accused will not receive a fair trial. A trial shall
not be considered unfair merely because it is not identical with trials
held in the United States. Due regard, however, should be given to
those United States trial rights listed in enclosure 2 that are relevant
to the facts and circumstances of the trial in question.

c. If the designated commanding officer determines thert is
risk of an unfair trial, the commanding officer shall decide, after
consultation with the chief of the diplomatic mission, whether to press
a request for waiver of jurisdiction through diplomatic channels. If
the commanding officer so decides, the recommendation shall be submitted
through the unified commander, if any, and The Judge Advocate General
of the accused's service, to the Office of the Secretary of Defense.
The objective in each case is to see that United States military per-
sonnel obtain a fair trial in the receiving state under all circum-
stances.

6. Request to Foreign Authorities Not to Exercise Their
Criminal Jurisdiction Over Civilians and Dep endents. The following or
procedures shall be followed when it appears that foreign authorities
may assume criminal jurisdiction over dependents of United States
military personnel, civilian personnel, and their dependents: A
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a. When the designated commanding officer determines, after a
careful consideration of all the circumstances, that suitable corrective
action can be taken under existing administrative regulations, the com-
manding officer may request the local foreign authorities to refrain
from exercising their criminal jurisdiction.

b. When it appears possible that release of jurisdiction will
not be obtained and that the accused may not obtain a fair trial, the
commander exercising general court-martial jurisdiction over the command
in which such personnel are located shall communicate directly with the
designated commanding officer, reporting the full facts of the case and
supplying a recommendation.

c. The designated commanding officer shall then determine, in
the light of legal procedures in effect in that country, whether there
is danger that the accused will not receive a fair trial.

d. If it is determined that there is such danger, the de-
signated cni..ading officer shall decide, atter consultation with the
chief of the diplomatic mission, whether a request should be submitted
through diplomatic channels to foreign authorities seeking their assur-
ances of a fair trail for the accused or, in appropriate circumstances,
that they forego their right to exercise jurisdiction over the accused.
If the designated commanding officer so desides, a recommendation shall
be submitted through the unified commander, if any, and The Judge
Advocate General of the Military Service concerned, to the Office of the
Secretary of Defense.

7. Trial Observers and Trial Observer Report

a. The designated commanding officer shall submit to the chief
of the diplomatic mission a list of persons qualified to serve as United
States observers at trials before courts of the receiving state.
Nominees shall be lawyers, and shall be selected for maturity of judg-
ment. The list shall include, where possible, representatives of all
Military Services whose personnel are stationed in that country to
enable the chief of the diplomatic mission to appoint an observer from
the same Military Service as the accused. The requirement that nominees
shall be lawyers may be waived in cases of minor offenses. Incidents
that result in serious personal injury or that would normally result in
sentences to confinement, whether or not suspended, shall not be con-
sidered minor offenses.

b. Trial observers shall attend and prepare formal reports in
all cases of trials of United States personnel by foreign courts or
tribunals, except for minor offenses. In cases of minor offenses, the
observer shall attend the trial at the discretion of the designated
commanding officer, but shall not be required to make a formal report.
These reports need not be classified, but shall be treated as FOR
OFFICIAL USE ONLY documents. They shall be forwarded intact to the de-
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signated commanding officer through such agencies as the designated com-
manding officer may prescribe for transmission to the Judge Advocate
General of the accused's service, with any comments of the appropriate
Military Service commander. These reports shall be forwarded inmmediately
upon the completion of the trial in the lower court, and shall not be
delayed because of the possibility of a new trial, rehearing or appeal,
reports of which shall be forwarded in the same manner. Copies shall
also be forwarded to the unified commander, if any, and to the chief
of the diplomatic mission.

c. The trial observer report shall contain a factual descrip-
tion or summary of the trial proceedings. It should enable an informed
judgment to be made regarding (1) whether there was any failure to
comply with the procedural safeguards secured by a pertinent status of
forces agreement, and (2) whether the accused received a fair trial
under all the circumstances. The report shall specify the conclusions
of the trial observer with respect to (1), and shall state in detail the
basis for the conclusions. Unless the designated commanding officer
directs otherwise, the report shall not contain conclusions with respect
to (2).

d. The designated commanding officer, upon receipt of a trial
observer report, shall be responsible for determining (1) whether there
was any failure to comply with the procedural safeguards secured by the
pertinent status of forces agreement, and (2) whether the accused re-
ceived a fair trial under all the circumstances. Due regard should be
given to those fair trial rights listed in enclosure 2 that are relevant
to the particular facts and circumstances of the trial. However, a
trial shall not be found unfair merely because it is not identical with
trials held in the United States. If the designated commanding officer
is of the opinion that the procedural safeguards specified in pertinent
agreements were denied or that the trial was otherwise unjust, the com-
manding officer shall submit to the Office of the Secretary of Defense,
through the unified commander and the Judge Advocate General of the
Military Service concerned, a recommendation as to appropriate action
to rectify the trial deficiencies and otherwise to protect the rights
or interests of the accused. This shall include a statement of efforts
taken or to be taken at the local level to protect the right of the
accused. An information copy of the recommendation of the designated
commanding officer shall be forwarded to the diplomatic or consular
mission in the country concerned.

8. Counsel Fees and Related Assistance. When the Secretary of the
Military Department concerned or designee considers such action to be in
the best interests of the United States, representation by civilian
counsel and other assistance described under 10 U.S.C. 1037 (reterence
(b)) may be furnished at Government expense to United States personnel
tried in foreign countries.



9. Treatment of United States Personnel Confined in Foreip~
Penal Institutions

a. Insofar as practicable and subject to the laws and regula-
tions of the country concerned and the provisions of any agreement
therewith, the Department of Defense seeks to ensure that United States
military personnel (1) when in the custody of foreign authorities are
fairly treated at all times and (2) when confined (pretrial and post-
trial) in foreign penal institutions are accorded the treatment and are
entitled to all the rights, privileges, and protections of personnel
confined in United Stdtes military facilities. Such rights, privileges,
and protections are enunciated in present Military Service directives
and regulations, and include, but are not limited to, legal assistance,
visitation, medical attention, food, bedding, clothing, and other health
and comfort supplies.

b. In consonance with this policy, United States military
personnel confined in foreign penal institutions shall be visited at
least every 30 days, at which time the conditions of confinement and
other matters relating to their health and welfare shall be observed.
The Military Services shall maintain, on a current basis, records of
these visits as reports by their respective commands. Records of each
visit should contain the following information:

(1) Names of personnel conducting visit and date of visit.

(2) Name of each prisol.er visited, serial number, and
sentence.

(3) Name and location of prison.

(4) Treatment of the individual prisoner by prison warden
and other personnel (include a short description of the rehabilitation
program, if any, as applied to the prisoner).

(5) Conditions existing in the prison, such as light, heat,
sanitation, food, recreation, and religious activities.

(6) Change in status of prisoner, conditions of confinement
or transfer to another institution.

(7) Condition of prisoner, physical and mental.

(8) Assistance given to prisoner, such as legal, medical,
food, bedding, clothing, and health and comfort supplies.

(9) Action taken to have any deficiencies corrected, either
by the local commander or through diplomatic or consular mission.
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(10) Designation of command responsible for prisoner's
welfare and reporting of visits.

(11) Information as to discharge of a prisoner from the
Military Service or termination of confinement.

c. When it is impracticable for the individual's commanding
officer or representaLive to make visits, the designated commanding
officer should be requested to arrange that another unit be responsible
for such visits or to request that the appropriate diplomatic or con-
sular mission assume responsibility therefor. When necessary, a medical
officer should participate in the visits and record the results of
medical examinations. If reasonable requests for permission to visit
United States military personnel are arbitrarily denied, or it is as-
certained that the individual is being mistreated or that the conditions
of custody or confinement are substandard, the case should be referred
to the diplomatic or consular mission concerned for appropriate action.

d. To the extent possible, military commanders should seek to
conclude local arrangements whereby United States military authori-
ties may be permitted to accord United States military personnel con-
fined in foreign institutions the treatment, rights, privileges, and
protection similar to those accorded such personnel confined in United
States military facilities. The details of such arrangements should be
submitted to the Judge Advocates General of the Military Services.

e. The military commanders shall make appropriate arrangements
with foreign authorities whereby custody of individuals who are members
of the Armed Forces of the United States shall, when they are released
from confinement by foreign authorities, be turned over to United States
military authorities. In appropriate cases, diplomatic or consular
officers should be requested to keep the military authorities advised
as to the anticipated date of-the release of such persons by the foreign
authorities.

f. In cooperation with the appropriate diplomatic or consular
mission, military commanders shall, insofar as possible, ensure that
dependents of United States military personnel, nationals of the United
States serving with, employed by or accompanying the armed forces, and
dependents of such nationals when in the custody of foreign authorities,
or when confined (pretrial and post-trial) in foreign penal institutions
receive the same treatment, rights, and support as would be extended to
United States military personnel in comparable situations pursuant to the
provisions of subsection D.9.

10. Discharge. United States military personnel confined in
foreign prisons shall not be discharged from military service until the
completion of the term of imprisonment and the return of the accused to
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the United States, except that in unusual cases such discharges may be
accomplished upon prior authorization of the Secretary of the Military
Department concerned.

11. Information !Policy. It is the basic policy ot the Department
of Defense that the general public and the Congress must be provided
promptly with the maximum information concerning status of forces mat-
ters that are consistent with the national interest. Information shall
be coordinated and furnished to the public and the Congress in accor-
dance with established procedures, including DoD Directives 5122.5,
5400.7, and 5400.11 (reference (c) (d) and (e)).

_'- i7_.TS ON THE EXERCISE OF FOREIGN CRIMINAL JURISDICTION

The following reporting system, which has been implemented by the
Military Departments, shall be continued after revision in accordance
with the provisions herein. The Department of the Army is designated
as executive agent within the Department of Defense for maintaining and
collating information received on the basis of the reports submitted.

I. Annual Reports. Annual reports, based on information furnished
by the Military Departments covering the period December I through
November 30 shall be prepared by the Department of the Army and sub-
mitted within such time as may bc required but not later than 120 days
after the close of the reporting period. The reports shall bc submitted
in one reproducible copy to the Office of the General Counsel, DoD, in
accordance with departmental implementation of this Directive. The re-
porting content of this requirement shall be as follows:

a. A statistical summary (DD Form 838, enclosure 3) by country
and type of offense of all cases involving United States personnel.

b. A report signed by the appropriate Military Service com-
mander in each country for which DD Form 838 is prepared, concerning
the commander's personal evaluation of the impact, if any, the local
jurisdictional arrangements have had upon accomplishment of the mission
and upon the discipline and morale of the forces, together with specific
facts or other information, where appropriate, substantiating the com-
manders's opinion.

c. A report of the results of visits made and particular
actions taken by appropriate military commanders under subsection D.9.

d. A report of the implementation of 10 U.S.C. 1037 (reference
(b)) showing by country and Military Service:

(1) The total number of cases in which funds were expended
and

(2) Total expenditures in each of the fol]owing categories:
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(a) Payment of counsel fees,

(b) Provision of bail,

(c) Court costs and other expenses.

2. Quarterly Reports

a. Quarterly reports tor the periods ending November 30, February
28, May 31, and August 31, consisting of lists of United States person-
nel imprisoned and released, shall be submitted, in accordance with
departmental implementation of this Directive, to the Department of the
Army and by the Department of the Army, as executive agent, to the
Director, Washington Headquarters Services, in four copies on
or before the 15th day following the report quarter as follows:

(1) An alphabetical list of U.S. personnel who were impri-
soned during the reporting period under sentence of confinement imposed
by a foreign country, indicating the individual's home address, grade, and
serial number (where applicable), offense of which found guilty, date
and place of confinement, length of sentence to confinement imposed, and
estimated date of release from confinement.

(2) A similar list of the names of prisoners released
during the reporting period.

b. An information copy of these lists shall be furnished by the
appropriate Military Service commander to the diplomatic or consular
mission in the country concerned.

3. Other Reports

a. Each Military Department shall maintain, on a current basis,
and submit monthly to the Director, Washington Headquarters Services,
in four copies, a list of the most important cases pending, with
a brief summary of the salient facts in each case. Selection of the
cases to be inciuded shaii bc left tL, !,, judgmnt -,! the appropriate
officials of each Military Department. Instances of deficiency in the
treatment or conditions of confinement in foreign penal institutions or
arbitrary denial of permission to visit such personnel shall be consid-
ered important cases. Lists covering the previous month shall be submit-
ted on the 6th day of the month following.

b. Important new cases or important developments in pending
cases shall be reported informally and immediately to the O)If fice of the
General Counsel, DoD.

9



4. Report Control S vjboIs. Report Control Svmho ol, arc asip'n'd to
the reporting requirements in this Directive as follows:

Subsect ion o .I. F)1C-4c (A) 705
Subsection L..2. DD-: C (Q) 700
Paragraph F.3. . D)lJ--iC (M) 70

F. EFFECTIVE DATE AND IMPLEMENNTATION

This Direct ive is ettect ive immedtiatelv. Exi st ing dep.irtment, Il
regulat ions impl ement ing reterence (a) shall be revtsed tn r t tlIct
add i t iona I re ferences (d ) and (e ) and the organ i za t iona I ch.J1g, Ir
the title of the Director, 1%1ashinton l eadquartc-r. S.rxi

Deputy Secretary of Ictjfnsc*

Enclosures-3
1. Resolution of Ratification, with Reservations
2. Fair Trial Guarantees
3. DD Form 838
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RESOLUTION OF RATIFICATION, WITH RESERVATIONS,
AS AGREF" J) BY TilE SENATE 'iN JUL.Y 15 , 1915

Resolved (two ".iids of the Senators present coni-ur-iring thiiiein),
That the Senate .idvise and consent to the ratiti(aton •,I Executive 1,
Eighty-second Longress, second session, arn agreeient bettween the part li.

to the No-th Atlantic Treaty Regarding the Status ot their sorc.:s,
signed at London oil Julle V9, 1951.

It is the urlderst and ing ot the Senate , whih I il Lnder st l, rIlIng I g ih I l' I

in its advise arnd (onsent to the rat iti catioll o• the Agreernsrit, th.it
nothing in the Agreement diminishes, abrdldges;, ,)r ailtclr t. the rIlht ,)I
the United States (,t Ameri(a to .'afe-guard lt; own so(uritv by X( 1 1idil rl
or remov ing persons whose preSt e p cl(-e ill theil United St at,, Is oft-ll.ud prI
judicial to its satety or security, and that no person who.se trt':,e iii. Ili
the United States is deemed prejudicial to its safety r i L it V hIll
be permitted to enter or remain in the United States.

In giving its advise and consent to ratification, it is the sense
of the Senate that:

1. The criminal jurisdiction provisions o' Article VI] do i,,t
constitute a precedent for future agreements;

2. Where a person subject to the military jurisdiction of the
United States is to be tried by the authorities of a receiving state,
under the treaty the Commanding Ofticer of the armed forces of the
United States in such state shall examine the laws of such state with
particular reference to the procedural safegiiards (o(itailied ill the
Constitution of the United States;

3. If, in the opinion of such Commanding Otficer, under all the
circumstances of the case, there is danger that the accsi'.', i II, lit h.
protected because of the absence or denial of c in titt ion.lI rI ,i ýt " tlhc
accused would enjoy in the United States , the Commanding 0I If i ( e I shl 1
request the authorities of the receiving State to waive juri -;di ct on II
accordance with the provisions of paragraph 3(c) of Art i c le VI I (which
requires the receiving State to give "svympathet i c cons islerat ioto" to siish
request) and if such airthorit ies refuse to waive jurisdict )in, t 1,
commandi ng officer shall request the Department ()f State tos pres:•s sos ih
request through slipl omat i( channels arnd not iI i cat ion sll I hi, cgivon h.by
the Executive Branch to the Armed Servi es Conmiiittees of thti Senritti anld
House of Representatives;

4. A representative of the United States to hie appimilited by thle
Chief of D)iplomatic Mission with t-he advice ot the senior United Statsý
military representative in the receiving State will attend the trial ,s
any such person by the authorities of a receivirig Statle under t he rgrs,,.-
ment, and any failure to comply with the provisions of paragraph 9 (s;
Article VII of the Agreement shal he rep,,rteid to the ý(iiimnandin r oil iien



of the Armed Forces of the United States in such State who shall then

request the Department of State to take appropriate action to protect
the rights of the accused, and notification shall be given by the
Executive Branch to the Armed Services Committees of the Senate and
House of Representatives.
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FAIR TRIAL GUARANTEES

The following is a listing of "fair trial" safeguards or guarantees
that are considered to be applicable to U.S. State court criminal proceed-
ings, by virtue of the 14th Amendment as interpreted by the Supreme
Court of the United States. The list is intended as a guide for the
preparation of country law studies prescribed by subsection D.4. of this
Directive, and for the determinations made by the designated commanding
officer under subsection D.5. through D.7 of this Directive. Designated
commanding officers should also consider other factors that could result
in a violation of due process of law in State court proceedings in the
United States.

I. Criminal statute alleged to be violated must set forth specific

and definite standards of guilt.

2. Accused shall not be prosecuted under an ex post facto law.

3. Accused shall not be punished by bills of attainder.

4. Accused must be informed of the nature and cause of the
accusation and have a reasonable time to prepare a defense.

5. Accused is entitled to have the assistance of defense counsel.

6. Accused is entitled to be present at the trial.

7. Accused is entitled to be confronted with hostile witnesses.

8. Accused is entitled to have compulsory process for obtaining
favorable witnesses.

9. Use of evidence against the accused obtained through
unreasonable search or seizure or other illegal means is prohibited.

10. Burden of proof is on the Government in all criminal trials.

11. Accused is entitled to be tried by an impartial court.

12. Accused may not be compelled to be a witness against him or
herself; and shall be protected from the use of a confession obtained
by torture, threats, violence, or the exertion of any improper influence.

13. Accused shall not be subjected to cruel and unusual punish-
ment.

14. Accused is entitled to be tried without unreasonable (pre-
judicial) delay.



15. Accused is entitled to a competent interpreter when the
accused does not understand the language in which the trial is conducted
and does not have counsel proficient in the language both of the court
and of the accused.

16. Accused is entitled to a public trial.

17. Accused may not be subjected to consecutive trials for the
same offense that are so vexatious as to indicate fundamental unfair-
ness.

[leSS2
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DEPARTMENT OF DEFENSE
DIRECTIVES SYSTEM TRANSMITTAL

NUMBER DATE OISTRIBUTION

5525.1, Ch 1 April 9, 1985 5000 series

ATTACHMENTS

Replacement pages 5, 5a, 5b, and 6

INSTRUCTION% FOR RECIPIENTS

The following changes ':; DoD Directive 5525.1, "Status of Forces Policies
and Information," August 7, 1979, are authorized:

PEN CHANGES

Page 7. Change subsection "10." to "11."

Page 8. Change subsection "I1." to "12."

Changed portions are underscored.

PAGE CHANGES

Remove: Pages 5&6

Insert: Attached replacement pages.

Changes on replacement pages are indicated by marginal asterisks. New pages
contain the date on this transmittal notice.

EFFECTIVE DATE

The above changes are effective immediately.

WHEN PRESCRIBED ACTION HAS BEEN TAKEN, THIS TRANSMITTAL SHOULD BE FILED WITH THE BASIC DOCUMENT

SD FORM 106-1 PREVIOUS EDITIONS ARE OBSOLETE

1 MAR 84
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signated commanding officer through such agencies as the
designated commanding officer may prescribe for transmission to
the Judge Advocate General of the accused's service, with any
comments of the appropriate Military Service commander. These
reports shall be forwarded immediately upon the completion of the
trial in the lower court, and shall not be delayed because of the
possibility of a new trial, rehearing or appeal, reports of which
shall be forwarded in the same manner. Copies shall also be
forwarded to the unified commander, if any, and to the Chief of
the diplomatic mission.

c. The trial observer report shall contain a factual
description or summary of the trial proceedings. It should
enable an informed judgment to be made regarding (1) whether
there was any failure to comply with the procedural safeguards
secured by a pertinent status of forces agreement, and (2)
whether the accused received a fair trial under all the
circumstances. The report shall specify the conclusions of the
trial observer with respect to (1), and shall state in detail the
basis for the conclusions. Unless the designated commanding
officer directs otherwise, the report shall not contain
conclusions with respect to (2).

d. The designated commanding officer upon receipt of a
trial observer report, shall be responsible for determining UI)
whether there was any failure to comply with the procedural
safeguards secured by the pertinent status of forces agreement,
and (2) whether the accused received a fair trial under all the
circumstances. Due regard should be given to those fair trial
rights listed in enclosure 2 that are relevant to the particular
facts and circumstances of the trial. However, a trial shall not
be found unfair merely because it is not identical with trials
held in the United States. If the designated commanding officer
is of the opinion that the procedural safeguards specified in
pertinent agreements were denied or that the trial was otherwise
unjust, the commanding officer shall submit to the Office of the
3cretary of Defense, through the unified commander and the Judge

hdvocate General of the Military Service concerned, a
recommendation as to appropriate action to rectify the trial
deficiencies and otherwise to protect the rights or interests of
the accused. This shall include a statement of efforts taken or
to be taken at the local level to protect the right of the
accused. An information copy of the recommendation of the
designated commanding officer shall be forwarded to the
diplomatic or consular mission in the country concerned.

* 8. Counsel Fees and Related Assistance For Personnel *
* Subject to the Uniform Code of Military Justice. 10 U.S.C. S1037 *
* provides as follows: *

"(a) Under regulations to be prescribed by

5
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him, the Secretary concerned may employ
counsel, and pay counsel fees, court costs,
bail, and other expenses incident to the
representation, before the judicial tribunals
and administrative agencies of any foreign
nation, of persons subject to the Uniform Code
of Military Justice. So far as practicable,
these regulations shall be uniform for all
armed forces.

(b) The person on whose behalf a payment is
made under this section is not liable to
reimburse the United States for that payment,
unless he is responsible for forfeiture of bail
provided under subsection (a).

(c) Appropriations available to the military
department concerned or the Department of
Transportation, as the case may be, for the pay
of persons under its jurisdiction may be used
to carry out this section."

a. Criminal Cases. Requests for the provision of counsel
fees and payment of expenses in criminal cases may be approved in
pretrial, trial, appellate, and posttrial proceedings in any one
of the following criminal cases:

1. Where the act complained of occurred in the
performance of official duty; or

2. Where the sentence which is normally
imposed includes confinement, whether or not
such sentence is suspended; or

3. Where capital punishment might be imposed;
or

4. Where an appeal is made from any proceeding
in which there appears to have been a denial of
the substantial rights of the accused; or

5. Where conviction of the offense alleged
could later form the basis for administrative
discharge proceedings for misconduct as a
result of civil court disposition, or

6. Where the case, althoc.•iqi not within the
criteria established in subparagraphs 1 through
5 above, is considered to have significant
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impact upon the relations of U.S. forces with
the host country or is considered to involve
any other particular U.S. interest.

b. Civil Cases. Requests for provision of counsel fees and
payment of expenses in civil cases may be granted in trial and
appellate proceedings in either of the following civil cases:

1. Where the act complained of occurred in, or
was directed against eligible U.S. personnel
engaged in, the performance of official duty; or

2. Where the case is considered to have a
significant impact upon the relations of U.S.
forces with the host country; or in cases
brought against eligible U.S. personnel (and in
exceptional cases, by such personnel) if the
case is considered to involve any other
particular United States interest. No funds
shall be provided under this directive in cases
where the United States of America is in legal
effect the defendant, or where the U.S. forces
member is a plaintiff, without prior
authorization of the Secretaries of the
Military Departments or their designees. The
provisions of this subparagraph are also
applicable to proceedings with civil aspects
that are brought by eligible personnel as
criminal cases in accordance with local law.

Funds for the posting of bail or bond to secure the release of
personnel from confinement shall be used as provided by service
regulations.

c. No funds will be provided under subparagraph b to a
plaintiff who, if successful, will receive an award in whole or
in part, from the United States.

9. Counsel Fees and Related Assistance for Personnel not
Subject to the Uniform Code of Military Justice. In cases
involving U.S. personnel not subject to the Uniform Code of
Military Justice of exceptional interest to the service
concerned, the Secretary of that service may approve the
provision of counsel fees and payment of expenses under the same
conditions and circumstances outlined in paragraph 8 above.
Payment of fees and expenses under this paragraph is not
authorized under 10 U.S.C. §1037.
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10. Treatment of United States Personnel Confined in
Foreign Penal Institutions

a. Insofar as practicable and subject to the laws and
regulations of the country concerned and the provisions of any
agreement therewith, the Department of Defense seeks to ensure
that United States military personnel (1) when in the custody of
foreign authorities are fairly treated at all times and (2) when
confined (pretrial and post-trial) in foreign penal institutions
are accorded the treatirent and are entitled to all the rights,
privileges, and protections of personnel confined in United
States military facilities. Such rights, privileges, and
protections are enunciated in present Military Service directives
and regulations, and include, but are not to limited to, legal
assistance, visitation, medical attention, food, bedding,
clothing, and other health and comfort supplies.

b. In consonance with this policy, United States
military personnel confined in foreign penal institutions shall
be visited at least every 30 days, at which time the conditions
of confinement and other matters relating to their health and
welfare shall be observed. The Military Services shall maintain,
on a current basis, records of these visits as reports by their
respective commands. Records of each visit should contain the
following information:

(1) Names of personnel conducting visit and date
of visit.

(2) Name of each prisoner visited, serial number,

and sentence.

(3) Name and location of prison.

(4) Treatment of the individual prisoner by prison
warden and other personnel (include a short description of the
rehabilitation program, if any, as applied to the prisoner).

(5) Conditions existing in the prison, such as
light, heat, sanitation, food, recreation, and religious
activities.

(6) Change in status of prisoner, conditions of
confinement or transfer to another institution.

(7) Condition of prisoner, physical and mental.

(8) Assistance given to prisoner, such as legal,
medical, food, bedding, clothing, and health and comfort
supplies.

(9) Action taken to have any deficiencies
corrected, either by the local commander or through diplomatic or
consular mission.

6
#/First Amendment (Gb 1, 4/9/85)


